BI) 172 9*1 

TITLE . 

. • • 

ISSTIT^ITioA 

'■ • ■ •, " - .• 
BEPQRT HO . 
POB DATE 
MOTE- 

ED BS*^? RICE 
DESCfilPTdPS 



IDENTlFIERSi^l' 



DOCt^HEJiT BBSOHB 



PreschpolS' Under the Fair 'Labor 
(Revised).' ■ 

Employment Standards Administrat jldjp 
Washington, D. C. ^Waqe and Hour Diy- 

Har 76 . ' ' - 

IQp.; For earlier editioa. 



PS ^10 696 
Stan'dafds ftct.. 



■ -49 



(DOL) 



see ED 072 300 



Labor; 
♦Labor 



MFOI/PCOI Plus Postaq*5, 

♦ Child "Care Workers; ehiicl 
Early Childhood Education; 
Standards ; preschool Education; 

♦ working Hour^, 

♦Fair Labor Standards Act 



♦Day Care Serviced; 
Legislation ; ♦Labour' 



♦Preschool T,eachers; 



the application 



\ 



al iiif ormation concerning 
Act (FLSAj [to employees 



This paiAphlet provides geo^ 

^t*^^-^^^^^^** of the Fair Labor SJeandards , ^ 

of pres'chool centeifs; The -contents include discussion cAf the purview 
of the Acl;?^ regarding prescho^ls; monetary r€^quir€ments such a;s' 
■inlBUB wafgies and.vamployee facilities; provisions for equal -pay, 
. overtime pa^y, vork hours, exemptions,, child labor,; records, and 
V'enforceBent;, the Age Discrimination "i Employment Act, and. the . 
Fed^rar Wage Garnishmen;^ Law. The FLSA, which is administered by th^ 
O^S* Department of Labof-'s Wage and Hour Dd vision, w^s amended in 
✓*1:972 to cover all activities performed.in connect»ipn with the, . 
operation of a' preschool (whether public or private and whet.her 
operated for profit or not for profit) rag^rdless of the annual 
doll^ voluone of the .institution, provided there are in. the 
enterprise employees en^gaqed in commerce 'or in the prbdpctiqn of^ 
qoo^ for commferce* (Author/SS)^ ' ^ 

: " ■ I ' . ■. ■ , ■ \ 
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'■NOTE . , ./■;■ ^ 

The /pair Labpr Standards Act does not require vacation' 
or Severance pay, or a discharge notice; no^ does it set 
aji/lijnit on the number of hours of work for persons 16 
yfears of age and over. It does, not require an employer, 
to give enroloyees the day off on holidays. If the em- 
ployee does work, on a holiday, time and one -half , qx any 
oSier premium holiday rate is not required. Under thp 
4:t h(ilidays, like Saturdays and Sundays, are treated 
•Ixke any other day. Whether time/off is granted /?n>t 
premium rates paid depends Jon the .employment agreement. 



I . '.V. 




' ■ ■ ' — — — ■ . \ \ 

This publication is f of general information aid xs. not to 
be- considered in thfe same light .a^ official statements of 
" • position contained in Interpretative Bulletins and other 
■ ' . 7 : such releases foimally adopted aid published m ihe - 
f / Ay Federal Register. — . 

• ' ^ . . . ■ ■ .■ ■' / " ■ _'■ ' 
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U. S, DEPAKIMENT OF LABOR 



Wage-and Hour Division 
We^hiilton, D. C. 20210- 



';. . PRESCHOOLS UNDER THE FAIR "LABOR STANCES ACT . 

*' The Fair Labor Standards Act contains, minimum wage , equal 'Pay , , ' 
' Overtime pay, recordkeeping requirements, and child labor istandards. 
V This pamphlet provides' genera^ information <;onceming the iapplica^ 
' tipu of this Act to employees of preschool centers. • • 




TBifi Act is administered by the U. S. Departmen^of Labor'^^Wage ai^d 
' So^ Division. If you have specific question^ about the .statutory < ^ 
; WrS^ consult the nearest off&e of, the Division for ans^^ers t^ 
' yXqSstioAs . T55feces are listed in the telephone directory .under 
: 'irs ' Department of 'Labor ii^^the S. Government list i^. - ' . ; V 

GENERAL STATEMEm ' ^ . ' ' A 

' ' -The Education Ameridments of 1972 't$iifending' the mgher^Educati^^^^ 
1965) , amended the Fair i^abar Standards Act and. extended enterprise 

- coverage te^l activities perform^ in connection with the operation V; 
•• ; of a JeschSol (whether publit cfr private or .whether JP^rated for_pro- V 

lit ofnot. f6r:profit) j-eg&rdlesfe of the annual foliar volume of^tile^^ 
' institution praviJlSd iSiere arfe in the'enterprise^employees engaged in 
■ SSS o?'iSWprodijction of ^goods |o^ cominer9'e, Including eyloyees 
. '. X^SSdLe^Sl^or^oth^isV wort ^ods/whic^ W be^n moved in or ^ 
• . 'produced for sutfx commerce. / *, ^ _^ 

' v VThis' condition for coverage under W\ct is met^^ eAterprise^has 
- ^ twi'pr^re employees whose, duties .r^rly include- work related^ta 
. -4 Sr?i^g bf^^aVing materials or s^^lles used,m ^^s operations^such 
•» 2^focxf,-b(foks, toys, etc., fromtother Stdtes,'or hantoig, sellmg, 
• otherwise working on such goo(^ which have qriginated dutsidp, the 
V °gg*''-' rN™ which has as its..only regular emplpy- 

V i. . ees m^ers of the owner ^s:immediate family: is not ccJnsidered an :enter- 
• , ' prise^der~th6 Act.) ^ /, / • 

' . A D^eschcxil is an^ enterprisVas discussed above whicli provides. for the; 
. ; r ca?e S^roilction of Sfan?*. or preschool diildren j^tsid^ Air'own^ 
>S hSes^uring any portion of a 24-hour da>^. The tetm "preschtx)! - ^ 

- '-Sdes -ahy edtaH^ institution>ich accepts foynr9llm«it 

■ 'children o£ preschool ag^ for purposes of^^ov^g^^g^J^I.^^J?"^ 
tional. or dS^elopinpntal, services deigned to -prepare tfe children for 
school in the years before they .enter the el-ementary school grades . - 

<■:.■■::.■'.'■ ■':. • ' >. \ ■ 
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•This ^inciLvdes day care centers, nui^eiy sclteols^ kindergartens, h 
sttrt programs and any siMl^jo^f^Ciliiy primarily engaged in the cara > 
and protection\a£ preschoiDi^ duldren. / - . ^ 

■■■A; ' ' - V ' . .• ; ; . ' r,.-' ' ^ 

^^nplpyete of prescjiools enpldyed at central locations where the operations 
;.b£ the centers- are administ^ll^d or serviced and whose wqrk invplves 
'duties^ i^^ cqjneetipn with the operation of the centers are within the ^ 

coverage of th^^^i^ For example, coverage- extends to clerical worke%; . 

J)erfoming (Jiitiesvi^ the purchasing or distribution o£ -...y' w^ 

siqpp^lies of equipment for to mechanics servicing veMcije.5,.yV 

or other equiiHnen^ 

Volunteer services : Indlvidiials who volipiteer thdir services 5 i^ually oh . 
a part-time basis, to a preschool nrft as ^ployees or 'in conten plat ion 
of pay are not considered employees within the meaning of thd/i^ct. For 
exanple, ntothers , may ajs'^ist iR a preschool as a public duty to ijiaintaiii ^ 
effective selvices . for their children, or fathers may drive a bus to ' 
take a grov^) of children on a trip without creating an employer-employee ■? 
relationship i ' Qn^'the other hanciV a bookkeeper could not be treated both 
as an en5)ioyee and an unpaid volunteter bookkeeper for the same institu- 
tion. V \ ' . * 

Nuiis,, /priests, lay brothers, ipinisters, deacons, and other mentor 
religious lOrders wiio serve pursuant to their religious/obUgations in' ^ ^ , 
preschool operated by their 'church or religious order are not considered, 
to be en5)loyees. ^ However, the fact that such a' person is a member of f ; - 
religious order does/not preclude an eii5)ioye^^^ relationship ; ; ^ 

vsitih a State or secular ins^^ 



BASIC' MONEEARY REQUIREMENTS 



i Minimum wages : Employees . of preschools mist be paid at least; $2*20 an hour 
. 2 . 30, an nour , beginning January. 1, 1977). Enq)ioyees in .Pi^^ the , 

'Virgin 'Islandfe and>Ameri^ Samoa 4nust be paid, the mjlnimum wage established 
by industry wage, orders. • • - 

- . : ' ■ • ' ' ■ ■ : 

Facilities Fumisrhed to ;Enyloyefes o£ the preschool : Where meals,. ^ V 
lodging, or other facilities are customarily provided for'tiie bejiefit of 
the workers,* their rea^nable cost ox fair value is considered- as wages 4t' 
paid, under sectidh 3(m>sof the Act^ .This, section* also provides that, 
such costs shall not be ir^uded as part of wages to the extent thiat 
they are jexcluded therefrc^ the %erms of a bona fide collective bar- ^' 
gaining s^rfe^nt. Reasonable cost is defined in Regulations,- Part 53i, 
as the actual cost to trie enployer without a profit. • - ^ I ■ 



The cost (!)£ fi:ilit'ies furnished by rthe employer primarily for^the . ^ 
employer'? beifem V)stead of ^he v^1*ker^s^m^^ Sf^^fr,? 



puting wa 
Imiforms, 



wages pai 



■esv Forj#xan5>i(e, th^ cost' of furr^ishing' and Is^^ 
'\ghe!"e "reffliuiTed by the ertiployer or by the nature of the job, 



inay not b4 charged -to the employee where such charge wotad reduce, the 



4n ariy vrofkweek'belbw the required ininimum wage. 
EQUAL PAY! PROVISIONS , | 




Under th^ ^uaj pay.pTOjjj-sions pf the Act, the employer may not dis- 
criminate dri the basis .of sex by paying employees of one s6x at rates , 
. ..iowet thSn those paid employees of the opposite, sex in the same establish- 
: 'iiifent for <toirig. eqml>oi:k onA^^ r^uiring substantially equal skilly 
•^^^^ffort,/and riesponsibility , Mnd Which dre perfoimed. under similar working. 
^ conditions , m employees irking Within an establishi^nt. in which 
/employees are subject to thd minimum.wage provisions of the Act are 
lentitlk to tjie benefits ot the equal pay provisions. Also entitled to s 
Hhe benefits pf the^ equal pay provisions are eniployee%employed^ bonar 
•fide executive, acJninistrktive, or professional capacities C^Stol^aing any 
'employee eirfptoyed' in .the\capacity of ^cademic admdnismtive^persortnel or 
teacher ifi.elementary or secondary schools), as defined in 29 PFR Pa^* ^ 
Wen though otherwise Qxempt from the Act's minimmn wage and 9vertime 



541 
pay 



Drovisions . 




OVEKriME # ■ J . ■ ^ . " ^ 

r Later Standards Act requires -the .payment 'qf at lefet one pnd 
one-haif times the regular rate o'f pay to covered,' non^xempf employees 




Exc^pf idrS »are provided under' the AC* where it can/be shown that a wage 
differential is based on a -seniority system,, a. merit, svstem, a. system \ 
measuring earnings by. quantity ,or quality of production, or on any other ^ 
"factor otter tiian sex. ^ . - - \ y . ' • 

/employe) who is. paying a' wagf differential in violations of the equal . 
ly proviSbns of thte Act may reduce the wage ratV of any employee . ; 
oJderTTcoinply with these ptovisipns . . Wages withheld in IMolations • 
of the equal pay provisions have the. status of unpaid minimum' wages or J 
unpaid overtime compensation^RdgrThe-^ and back wages dj^ ""^^^^^^T 
equal pay.prpyisiohs dle jjjij^ect to the same methods of reco^tery as^any / 

'>^3h&law prohibits ahy: labor organization ,\.or its agents, representing 
■^ SSioy^l S an emplo^^ eirtplQ|ees subject to ^ the minimum wage^Jro- 

visions ,0^ the Act, from causing' or atten?)tui-g,^^^^ 
^criminate agaii^t an &nplafm in va,o|ations*of,-the .equal pay provi- 
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^£te^ 40 hours o£ work in a workweek. It does ntJt- require that, an 
ployee be paid eacK week. The emplpyer may make the wage or salary pay- 
/ment>at other regular intervals', such as every two weeks, fevery half 
month, or once a month. ;,What the Act does require is that both minimum 
wage and overtime pay mqst be computed on the basis of hours worked each 
workweek standing alone. The employer cannot a;verage the hours bf work 
over two or more workweeks.* ^ , 



\ 



Overtime pay must normally, be paid on the pay day for the pay period in 
whichlfct IS worked. Overt^ime hours may nojp be accumulated and taken off 
' ' at any time subsequent to^the period in winch it \s worked. r ^ 

feefore overtiite^jpay can be computed it' i/ necessary to drtsacjnine the 
' employee's regular rate, since the Act inquires payment for overtime hours 

at not less than one and one -half times jthe regular^ate of pay. The 
' \^egular rate of pay may not be less than the statutory minimum, and in- . 

eludes all remuneration /or employment except certain payments excluded 

by the l^w itself. , 

The regular <Tate for an employee paid solely oi^Bn. hourly rate is the . 

- employee's hoiirly rate. One and one-half-times this rate must be paid 'to 
covered, rionexempt employees after 40 houi*s of work in a workweek. For^ 
an employee who is paid a salary for a specified number of hours a week', 
the regular rate is obtained by dividing the weekly salary by the spe- 

' — Cified hours. One-half this, rate ^is due tjie employee for each hou^over 
40 iro.to the specified number of hours, after which time and bne-half' 
the regular rate is due. If. a salary is paid as straight time pay for , 
whatever number |0f hours is worked in a workweek, and is large ^enough to, 
pirovi&e pa/ at 0£ above the minimum wage rate for the longest week - 

. worked by the employee , the regular rate is obtained by dividing the 
salary by the total hours Marked each week. "One -half this rate is due 
for all Uours worked dn>«CEess q\ 40 in the workweek.- If a salary is . 
paid on other than a weekly basis, the weekly p^ must ordinarily be 
determined in order to, compute the regular rate and overtime pay. For 
instance, if the salary is paid for a halfHuSnth, multiply the salary 
• by 24 and divide the product 'by 52 to get the^-weekly equivalent. 'A 

. monthly ^alary should be multiplied ^by 12 and the product divided by 52. 

HOURS WORKED * \ _ / 

employee who is subject to the Act \n aay Workweeie-must be paid in 
labcord^nce with its provisions for all hoiiiis 'forked in that workweek. In 
geiieral, hours wo j-ked includes all thQ^4JiRe-.an^mployee is required to be 
on duty or on the employer's premises or at a* prescribed workplace, and 
all the time, during which the employee^ suffered or permiued to work, 
/or the employer, including any work performed at ^ home' by clerical em- 
. pio>^ees. ' ^ , ' ' \^ . 



EXBiPTIONS ^- ^[ ^ 

Bn[5)loyees enployed' 

ial capacity 

academic adiiiinistra- 
tive personnel or teacher in elementary or. secondary schools), p defined 
in Regulations, Part 541 ; are exenpt from the minimum^ wage and hours pro - 
■yq.sions of th^ct but -are covered by, the equal pay provisions. . 

While preschools ••engkge in sdne educational activities for the children, 
employees S^hQse primary duty is to care for the physical needs of the 
diildren would not ordinarily meet the requirements for_exemption as 
teachers. This is true even though the term "kindergart^" may be ap- 
plied to the ordinary day care center. However, bona fide teachers in a 
'kindergarten which is.fe of an elementary school system are^ still con- 
sidered exempt liider theXsanfeV tionditions as a -teacher in an element^ry^ 
sdhool. 



a4lLJ) LABOR PROVISIONS 

Sixteen is the basic minimum age for employment in occupations other than 
•Qbnagricultural occupations declared hazardous by the Secretary of Labar 
to which an, 18 year minimum' age applies i " . ^ 

. ■ U - «r 

Minof^ 14 and IS years of age ipay .be employed' iii a variety^of norapanur 
facturing nonhazardbus occiipations . Such employment must^be confined to 
outside school hour^anl^etween the hours of 7 a.m. and , 7 p.m. (except from 
June 1 through Labor Day wh|n,the closing hour is 9 p.m.), nofev|K)re tftan 
S kqurson a School day, 18 hours in a school week, 8 hours on a non- 
school day,, 40 hours in nonschool weeks. 

Where t)oth State' and Federal child labor stkdards apply, the more ^ 
Stringent standard must be observed. , ■ ° ~ 

Eriloyers-are-required to' obtain proof ?£ age in accordahce^with-the • ; 
•Secretary's regulation. Any person who violates the child labor pro- , 
visions br any regulation issued thereunder is stab ject to a civil pen- v 
arfe^ not to exceed $1,000 for. each violation. • ' 

'reco: 



)RDS . ■: ' - . ' ■ ■ . ^- ; 

Ermlw^rs are required to keep records on wages, hours and other itenB^ 
listed in the recordkeeping regulations (Regulations, Part, 516) . _I^o par^ 
ticular fonrt of .records is reiiuired. Jijnd4:locks are not required, but 
all hoiS-s worked each wo^Jday and. the ^otalj hours worked each ^'orkweek 
must be recorded, in some'manner for rionexempt employees. Records of the 
feqiiired information must be preserved fof 3 year?. , i , . ^ . .. 



( . 
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The covegred preschool must display a Notice to Enployees wherje^he 
esjplpyees may readily see it. This poster, vAiich briefly outlines the Act's 
basic requirements, may be Obt^ed fre'fe from the nearest office of .the 
W-H Division. • ^ , . .v 

' enforcement ; - - . v , , 

• Authorized representatives of the W~H Division may investigate and gather 
data regarding wages, hours, and other conditions &nd practices o£ employ -< 
ment/ The Act p;rovides these methods o£ recovering unpaid minimum and/or 
overtime wages: (1) the Administrator may super^se the payment o£ back 
wages; (2^- in certain\circumstance$ the Secretary o£ Labor, may bring suit- 
for back pay and an equal amount as liquidated damages; (3) an iBn5)loyee 
may sue £or back wages and an additional sum as; liquid4?ted damages plus 

•attorney's fees and court costs;/ and (4) the Secretary of Labor ma/_also 
obtain a court injunction restraining violations of the lav, inoluding 
the linlawful withholding, of proper minimum wage and^vertime pay. ^ 

It /is a violation of the' law t6 discharge or otherwise, discriminate * 
against an enployee for filing a complaint or participating in a proceed- 
ing under the law. 

Willful violations may be prosecuted criminally, and the violator f infed up 
to $ro,QOO on each count. A second completion for such a violation' m^y 
resiilt in /inprisonment. • 

A 2-year i statute of limitations applies to the recovery of back wages ex- 
cept in. the case of willful violations, in which case a 3-year statute of ^ 
limitations would be applicable. ' 

THE AGE DISCRIMINATION IN EMPLOYNefT ACT i 

This' Act (i^ich is. also enforced by the W-H Division) promotes the em- 
ployment of the Mder worker based on.ability tatjier than age; prohibits " 
arbitrary age disctimination in employment; and helps employefs and emA^ 
ployees find ways to meet problems arising £rbm the yipact- of age-on 
enroloyment. It prohibits arbitrary discrimina.tion in enploymeixt, based oh . 
Jige, by employers of 20 or more persons in -an industry- affecting commerce ,. 

• employment agencies serving such employers, and labor organizations, with 
;25-pr more members in an industry affecting commerce and most employees of 
" Federal, "^tate and loc^l Governments. 

Most individuals who are at least 40 but less than j65 years of-^ge are 
.protected from age discrimination in matters of hilling, .discharge, com-\ 

• pensation, or other terms, conditions, ^or priyilfegek of en?)loyment. 
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THE FEIffiRAL WAGE GARNISHMENT LAW ' 

The Federal tfege Garnishment Law (Title III of the Consumer Credit Pro- 
tection Act^also .enforced by the Wage .and Hour Division) . sets restrxc-v_ 
tions on the amount of an, employee's earnings that may be deducted in 
any one week through garnishment proceedings and on discharge from 
en^lbyment by reason of garnishment > When an employee's disposable ^, 
earnings-— the part reanaining after deductions required by law are^ ; 
niade-- -are more than ,"$92 a Week, up to 25% ^of the disposable earnings 
may te garnished. Where the disposable earnings are $92 or less, only" 
the amount over $69 may be garnished. ^This law does not change most ;; 
•garnishment procedures established by^State law, nor does it annuMor^ 
affect any provision of a State law that provides greatej re«5tri|.tions 
on garnishments than under Federal law. • 

'' LIST OF PUBLICATIONg^ ^ . J , ' 1$ 

Fair L^r Standards Act ■ ^ 

RecciSrakeeping 'Regulations, 29"CFR 516 ' ' V 

Wage ^tyments under the FLSA, 29 CFR 531 • / 

Executive^ Administrative, Professiional ^ . o 

and Outside Salesman Exemptions, WH ° ^ / 

Publ. 1363 . , ■ . ' 

Overtinfe Compensation, WH Publ.. 1325 ^ 
Hours Worjced, WH' Publ. 1344. . , . ' " r ^ 

Equal Pay for Equal Work, 29 CFR 800 . , V^' 
Child Labor Bulletin 101 ^ 
Age Di,scrimination in Employment, 29 ■ .Pf 

CFR 850 and 860 . " /• 

Federal Wage Garnishment ' Law,^. WH Publ . 
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